
                

 
Service Charges:  A Growing Trend in the Hospitality Industry.  Across the country—including in 
Minnesota—an increasing number of hospitality operators are adopting the use of service charges on 
customer bills.  Is adopting a service fee right for your business?  There are a variety of issues to think 
through in making this decision, including public relations, employee communications, and legal and 
compliance considerations.  Implementation of any service fee requires careful study and thoughtful 
consideration to ensure compliance with the law and customer acceptance. 
 

Clear and Conspicuous Disclosure.  If your hospitality business implements a service charge, it is critical 
to properly disclose the charge and its purpose to customers.  There have been a variety of lawsuits filed 
across the country against restaurants or lodging facilities related to service charges.  Most of these 
cases have alleged that the service charge was not adequately disclosed prior to being assessed or that 
the proceeds from the service charge were used for a purpose other than what was disclosed.    
 

 

Service Charges vs. Gratuities (Tips).  Under Minnesota law, gratuities are the property of 
the employee(s) who receive them, and employers are generally prohibited from requiring 
employees to pool tips for redistribution by the employer.  “Obligatory charges” such as 
service charges may be considered gratuities if they “might reasonably construed by the 
guest … as a sum to be given to an employee as payment for personal services rendered.”  
If an employer does not want a service charge to be treated as a gratuity, the law states it 
must post “clear and conspicuous notice that the obligatory charge is not a gratuity…in 
bold type on the menu, placard, the front of the statement of charges, or other printed 
material given to the customer.”  Disclosures on menus, statement of charges or other 
printed materials must be in at least 9-point font (1/8 inch) or in the case of placards, 18-
point font (1/4 inch).  (See Minn. Rule 5200.0080 and Minn. Stat. 177.23, subd. 9.) 

 
 

How Can Proceeds from Service Charges be Used?  Assuming the business has adequately disclosed the 
service charge and the fact that it is not a gratuity, the proceeds become the property of the business.  
The proceeds can be used to offset costs such as employee health care or other benefits, cover the cost 
of certain guest services, increase compensation to certain service employees, etc.  Businesses should 
take extra caution to ensure that if they publicly state that the proceeds are intended for a specific 
purpose (employee benefits, etc.), that they do indeed go to the purpose in the manner described and 
that the business can document it. 
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Several Models for Service Charges.  There are a variety of service charge models used in the hospitality 
industry including employee benefit or “wellness” surcharges, employee compensation service charges, 
resort/amenities or lodging service fees, just to name a few.  In general, here are several models 
currently in use: 
 

 Employee “Wellness,” Healthcare, or Other Benefits.  A growing number of hospitality 
businesses have begun instituting a surcharge in the 3-5% range intended to offset rising costs 
associated with providing health care or other worker benefits.  These types of service charges 
are relatively new in Minnesota, having been initiated in the Twin-Cities Metro in recent years. 

 Employee Compensation Surcharges.  Some hospitality businesses—including one high-profile 
national restauranteur—have promoted a service charge model as a potential replacement to 
the tip-model in the hospitality industry, citing the ability to more fairly distribute compensation 
to front-of-house and heart-of-house staff, a long-standing problem in restaurant management 
and staff retention.  Members of the public often misunderstand tipping, assuming the servers 
they tip are sharing with or “tipping out” other workers such as chefs, hosts, etc.  These service 
charges typically fall in the 15-25% range and as long as it’s properly disclosed, they are the 
property of the employer to distribute as they see fit.  Public reports both nationally and in 
Minnesota indicate that this paradigm shift has been met with mixed reactions from both 
employees and the public, with some businesses reporting they returned to a tip-model after 
initially experimenting with a service fee model. 

 Resort Fees, Amenities Fees and Service Charges at Lodging Facilities.  According to the 
American Hotel and Lodging Association: “Mandatory resort fees are amenity fees bundled 
together so guests do not have to pay individual fees for separate items or services … Service 
fees are additional fees and are considered ‘optional’ for services or products that guests elect 
to use, such as later check out times, mini-bar items or in-room movies.”   The American Hotel 
and Lodging Association notes that the industry provides “full disclosure for resort and 
amenities fees charged up front,” but that use of such fees has been in decline over the last 
decade. 

 

Litigation.  There have been a variety of lawsuits filed across the country related to the implementation 
of service charges.  The vast majority of the cases we are aware of allege either that a service charge 
was not clearly disclosed to customers prior to its assessment or that the proceeds of the service charge 
were not used consistently with a customer’s or employee’s expectation based on company disclosures.  
In addition, we are aware of at least one lawsuit that alleged that a group of restauranteurs engaged in a 
“price-fixing” scheme that violated antitrust law by colluding to introduce service charges, however that 
suit has since been dismissed.  Due to the potential for litigation and the technical nature of 
compliance, we strongly encourage hospitality businesses to discuss any potential implementation of 
a service fee with appropriate legal counsel. 
 

Public Reaction.  Public reaction to service charges has been varied, but one thing is clear:  customers 
want you to be up-front with them.  Clear and articulate communication with your customers is critical 
to winning their hearts and minds, and this often includes making sure your staff is well-trained and that 
you have a clear communications plan for answering questions from the public (be it in writing, at the 
point-of-service, or elevated to an owner).  Customers are more likely to accept a given service charge if 
they understand it and how it is being used.  Still, some customers will simply be opposed to the concept 
of service charges or any paradigm shift to tipping culture.  Be prepared with how you will respond. 
 



The most common criticisms heard are that operators should just raise prices rather than implement 
service charges or that mandatory service charges eliminate customer choice.  Others express concern 
that a growing accumulation of fees may give the industry a bad name.  These are all legitimate 
concerns for an operator to take into account.  No one knows your customer-base better than you.  
Acceptance of service charges are likely to vary generationally or geographically or might even be 
impacted by a given guest’s political outlook.  In some cases, customers have complained when a 
company instituted employee benefits service charges, citing a belief that the operator did so in 
response to mandatory increases in minimum wage, paid leave or other benefits.  These are delicate 
issues that require careful consideration and a thoughtful balancing of all the pros and cons. 
 

Employee Reaction.  Clear communication with your employees is also important as to why you are 
instituting a service charge and how it affects them.  Obtaining employee buy-in to any program can be 
the difference between success and failure.  Some operators report that their use and promotion of 
employee benefit surcharges has been helpful in staff recruitment and retention (i.e. “we are a great 
employer with excellent benefits”), and also as a way to communicate to the public the benefits 
programs offered by a given restaurant.  In other cases, implementation of service charges for employee 
compensation purposes has been met with stiff resistance.  One operator publicly reported that when 
he transitioned from a tipping model to a service charge (a different model than an employee-benefit 
service charge) several years ago, his operations initially lost as many as 40% of their servers.  
Nevertheless, he continued the model and since that time many other operators across the country 
have either adopted similar models or considered them. 
 
Cost Benefit Analysis.  As in all things related to your business, at the end of the day these are very 
individualized and personal decisions.  Do the costs out-weigh the benefits or vice versa?  How will my 
customers and employees react?  Is a policy change necessary at this time to defray rising costs or other 
financial pressures?  Only you can decide whether a service charge model makes sense for your business 
in the current environment, and if so how to proceed to make sure you are in compliance with all 
applicable laws. 
 
Hospitality Minnesota provides this toolkit and its contents as general considerations for operators and 
it is not intended as legal advice.  If you are looking for more general information, please do not hesitate 
to contact us.  For legal advice or consultation on your individual business practices, consult an attorney 
that specializes in labor law and consumer litigation. 
 
Service Charge Checklist:  Issues to Consider 

□ What problem(s) are you trying to solve?  (e.g. offset benefit costs, balance compensation, etc.) 

□ Which model best fits your business and the problem you are trying to solve? 

□ How will you distribute the proceeds and ensure (as well as document) that the funds are going to 
any stated purpose associated with the service charge? 

□ How would the implementation of a service charge match the culture that your business is working 
to instill in the workplace? 

□ What is your communications plan for your customers and the general public?  (Your plan should 
include both how you intend to respond to questions and/or comments from your customers and the 
media—including via social media—as well as how you affirmatively disclose your policy). 



□ How will you disclose the service charge to guests/the public?  (E.g. in bold type on the menu, 
placard, the front of statement charges, other printed materials given to the customer, etc.) 

□ Develop a comprehensive plan to manage consistency of your disclosures (i.e. do you have different 
versions of your menu?  How will you manage your online content, including any digital menus, online 
disclosures and/or how they may relate to delivery policies?) 

□ How will you communicate with and train your employees about the policy, including written 
materials or policies they must follow? 

□ Consult your insurance claims agent about how your policy may or may not cover your service charge 
policy and any risk mitigation. 

□ Discuss your plans with a tax expert to ensure you are treating any and all funds appropriately and 
maximizing any potential tax treatment for your business. 

□ Consider how to track and report all proceeds and their intended use. 

□ Make your best assessment on how your customer-base and employees will react to the change. 

□ Conduct a cost-benefit analysis of the proposed service charge policy. 

□ Consult an attorney about your specific intended model and how to ensure legal compliance. 
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